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NATIONAL CONFERENCE 





Aetion on the Report 


Particular attention is called to the report drafted for the Joint 
Committee on a Standard Bar Examination, appearing on page 16-21 
of this issue. Following its presentation at the meeting of the Confer- 
ence in Seattle on September 7, a resolution was adopted authorizing 
the Chairman to appoint a committee of two to collaborate and co- 
operate with similar committees from the Section of Legal Education 
and Admissions to the Bar of the American Bar Association and from 
the Association of American Law Schools, such committee to have 
authority to seek funds from some foundation or otherwise with which 
to explore the subject further and to devise ways and means for a 
standard bar examination procedure, and to place the proposal before 
the various examining boards for their study and consideration. The 
Section of Legal Education passed a similar resolution the same day 
and the Chairman of the Section is also to appoint two members to the 


Joint Committee on a Standard Bar Examination. 











The State Bar Examination... 
A Consideration of Its Content and Personnel 


By Paut BrosMAN* 


Dean Tulane University College of Law and Member 
of the Committee on a Standard Bar Examination 
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JosePpH A. McC tatn, JR. Paut BrosMAN 


It is my understanding that this year a part of the program of this 
Section is to be devoted to a consideration of the standard—or national 
—bar examination. I have been asked to say something about this 
problem from the point of view of the law schools, and as my function 
has been explained to me, it is not so much to inform as to provoke you 
—that is, to prompt you to think of certain aspects of the subject and 
to express freely at this meeting what enters your minds. I must say 
that I am rather pleased with this interpretation of the assignment, for 
—given the character of my audience—I suspect I shall find it infi- 
nitely easier to get you to talk than to tell you something. Seriously, 
however, it is the hope of our Chairman, I believe, that an active and 
vigorous discussion of bar examination machinery may be brought 





* Speaking at the Seattle Meeting of the Section of Legal Education and The National Confer- 
ence of Bar Examiners. 
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about today—to the end that out of your comments, and even your 
disagreements with each other and with program speakers, may come 
ultimately a basis for some sort of agreement in the area. 


In seeking to do my share of this job I should like to speak frankly 
and in a distinctly personal vein, and to adopt a negative rather than a 
positive approach. By this latter I mean that I shall not so much at- 
tempt to extol the virtues of the standard bar examination principle 
from the viewpoint of a law teacher as I will try to point out certain 
specific deficiencies—notably in the fields of examination content and 
personnel—in the present decentralized set-up—with, perhaps, the 
inferential moral that these shortcomings are not likely to exist in such 
measure, if at all, under a national examination system. Before doing 
any of this, however, I think it is only fair that I should classify myself 
for you and inform you of some of my personal loyalties in the sphere 
of the present discussion. I am a full-time university law teacher and 
have been for some twenty-four years. I am also a reformed bar 
examiner, having served as Chairman of our Louisiana examination 
agency during two years just before the recent war. I am in favor 
of the bar examination as constituting the best available agency for 
the performance of an important educational and professional task, 
and I am distinctly unfriendly toward the so-called diploma privilege. 
I favor the bar examination principle for three main reasons: First, I 
am convinced of the pedagogic value of a comprehensive type of 
examination at the end of the course of professional study and cover- 
ing the bulk of the student’s work. Second, I think this examination 
should be given by some authority independent of the source of the 
candidate’s instruction. Third, I would prefer to have the non-teach- 
ing—that is the practicing—branch of the profession represented in 
the educational picture, chiefly for the reason that I realize some of 
the limitations of the expert, and because I cannot forget that our 
law schools are training primarily for the practice of a profession and 
not merely in an intellectual discipline. I also believe in the utility of 
the standard bar examination and that it can contribute substantially 
to the admissions process in any American jurisdiction. This informa- 
tional background is furnished that you may the better evaluate my 
remarks, and even discount them should bias—perhaps I should say 
unshared bias—be detected. 


At the recent Carnegie Corporation-sponsored Inter-Professions 
Conference on Education for Professional Responsibility, President 
Van Dusen, of the Union Theological Seminary, referred briefly to 
the irksomeness of the specific demands of the church on divinity 
schools, and suggested that its views constituted at times a too power- 
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ful force in the shaping of seminary objectives and the development 
of curricula. It is my purpose at this time to suggest that in the field 
of law teaching a similar irksomeness takes a form which is certainly 
more tangible and possibly even more potent. I am referring, of 
course, to the examination required in most American jurisdictions 
for admission to practice. It is not at all my wish to argue that the 
non-pedagogic branches of the profession should have nothing to say 
about what the law schools teach or how they teach it. I merely wish 
to suggest that they should not have everything to say about these 
matters. It is possible that a similar difficulty exists in some measure 
in the fields of medical, dental and engineering education, although I 
would suppose that business administration and theological schools 
are relatively free from this specific blight. Too, because of a better 
correlation between what the examiners appear to want and what 
the educational agencies wish to teach, I suspect that the problem is 
less acute in medicine and engineering than in law. I know very little 
of the situation in the dental field. 


Dean Wilber Katz, of the University of Chicago Law School, in 
a recent address spoke bravely but hastily of his lack of interest in bar 
examination results, and Professor Karl Llewellyn not.so long ago 
referred to the “proud schools” in the American educational scene. 
The point I should like to make at this juncture is that whereas—for 
a variety of practical reasons—the “proud schools” are able more or 
less successfully to disregard the demands of the examiners, the great 
majority—even of “approved” or so-called “standard” schools—cannot 
and in fact do not. 


In a separate statement prepared for inclusion in the 1947 report 
of the Association of American Law Schools’ Committee on Aims and 
Objectives of Legal Education, I used the following language: 


“In this connection I should like to suggest that in seeking to 
perform the second phase of the job [the task of long-range practical 
improvement] we should be neither afraid nor ashamed to get too 
close to the grass-roots. We should remind ourselves, too, that the 
overwhelming majority of the membership of the Association of 

~ American Law Schools is composed of almost purely local schools—a 
fact notably absent from the thinking reflected in many Association 
goings-on. This phenomenon connotes that the run-of-the-mill mem- 
ber school is under ordinary circumstances relatively small in size, 
is located in a provincial university, is geared currently to the pro- 
duction of lawyers for the local private practice, tends to be insecure 
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from a budgetary standpoint, is manned by an ill-paid and today cer- 
tainly an over-worked faculty, operates on a too narrow pre-legal 
educational margin, and is virtually dependent for its very existence 
on the professional approval of the community in and for which it 
functions. It seems to me that the implications of these observa- 
tions—if they are even reasonably accurate—are tremendous in their 
bearing on the present problem, and that a failure to take them into 
account can result in nothing but futility.” 


It strikes me that a recognition of the facts reflected in this quota- 
tion is relevant to virtually any discussion of broader aspects of the 
legal educational problem, and particularly to any consideration of the 
influence for good or ill exercised by the bar examiner over the pro- 
grams of law schools. The plain truth is that the great majority of 
young lawyers come each year from law schools which are almost 
entirely local in character, and as such peculiarly vulnerable to bar 
examination pressure. These schools simply cannot afford to have 
too many of their graduates fail the state examination—and substan- 
tially all of their people take it. Over the past twenty years I have made 
a great many inspectional visits to law schools both for this Section 
and for the Association of American Law Schools. My testimony— 
for whatever it is worth—is that in a very real sense the legal educa- 
tional tune in most sections of the country is called by the people who 
give and administer the admission examinations. 


If this is at all true, it behooves us as lawyers whose presence at 
this meeting indicates an interest in the training aspect of the profes- 
sion’s work to inquire realistically into the state bar examination—its 
content, the people who give and grade it, its primary objective, and 
the methods and attitudes by which this objective is evaluated. 


In these comments I have been asked to confine myself almost 
exclusively to the first two of the mentioned aspects—that is, person- 
nel and content—and because of a necessary limitation of time, in deal- 
ing with both of them, and the latter in particular, I shall have to 
engage in a good deal of selection. In treating of content, for example, 
if I am ever to finish I shall have to speak principally of the quantity 
of examination content rather than in detail of its specific character. 
I am sure you will see why this is essential. 


Just before the war I was permitted to speak to The National 
Conference of Bar Examiners on the subject “Bar Examination Con- 
tent and the Law School Curriculum.” For the purpose of informing 
myself on one phase of the matter, I sent a research assistant through 
the then current edition of the West Publishing Company’s pamphlet 
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entitled “Rules for Admission to the Bar in the Several States and 
Territories of the United States.” As you doubtless know, this bro- 
chure purports to set out, among other matters, a digest of the subject 
matter content of all bar examinations where the information is readily 
available in legislation, court rules, or otherwise. Fifty-four jurisdic- 
tions were dealt with, including those of the forty-eight states, the Dis- 
trict of Columbia, Alaska, Puerto Rico, the Philippine Islands, the 
Virgin Islands and Hawaii. 


At that time I reached the conclusion that there was grave danger 
to free election on the part: of the law student, and to sound curricula 
building on the part of the schools, implicit in the presence in many of 
our bar examinations of lengthy and seldom revised lists of required 
subjects. I have just made a spot-check of the 1947 edition of the 
same West pamphlet, and have found—as I thought I would find—that 
but few changes have been made during recent years in subject mat- 
ter requirements, and that my earlier figures are substantially as useful 
in treating of this subject today as they were when I compiled them 
originally. For this reason I should like to repeat to you some of the 
statistics I gave the Bar Examiners’ Conference a few years ago. 


Of the fifty-four jurisdictions covered in the West brochure twelve 
were silent as regards specific examination content and two not clas- 
sifiable in conventional categories. Three more described content 
only in terms of “the principles of the common law, equity, criminal 
law, and the statutes and practice of this state’, and in the main are 
unusable for the present purpose. Three other states were reported 
as utilizing a system involving both required and optional subjects. 
Subsequent brief reference will be made to these latter states, but for 
the purpose of present analysis we can be interested only in those 
using an examination based on required and conventionally described 
subjects—for example, fields such as Agency, Contracts, Negotiable 
Instruments and the like. After necessary deductions we are left 
with thirty-four jurisdictions for consideration. 


As might be supposed, a great variation was found to exist in 
the number of subjects required in this group. The smallest require- 
ment was eleven legal fields—demanded in three states—and the 
largest thirty-three—present, fortunately, in one state only. Well over 
half, however, required at least twenty subjects, and to this number 
must be added several of the jurisdictions excluded temporarily from 
the study a moment ago. My own state of Louisiana, for example, 
must enter because though only fifteen subjects were then required, 
one of them was designated as “The Civil Code of Louisiana”, which 


7 














covers a multitude of conventional legal fields on which the candidate 
must be prepared, and in my law school consumes a total of twenty- 
one semester hours of instruction. At least one of the two unclassifi- 
able states must be included, for it is clear that the descriptive language 
used would include more than twenty subjects. It is also manifest 
that the three states requiring an examination in “the common and 
statutory law of the state’—or words to that effect—would come in 
as demanding far more than twenty recognized legal areas. Even 
excluding these latter, however, in the interest of complete fairness, 
we find the mean average of this group requiring of a candidate 
examinations in twenty-three plus—actually almost twenty-four—legal 
subjects. 


For the purpose of gaining some idea of the proportion of the 
student’s law school time required for institutional preparation in 
these fields, I chose at random three of the six states requiring exactly 
twenty-three subjects on its bar examination. I then set opposite each 
item the number of semester hours usually allotted to each in the 
modern curriculum. There is, of course, some slight variation among 
schools in credit assigned conventional courses, but in the main, as you 
know, there is a more or less standard practice. In one of the states 
I found seventy-five semester hours consumed; in another seventy-six; 
and in the last seventy-seven. As you are aware, our best law schools 
are now tending to require between seventy and eighty hours for the 
degree. Harvard, for example, required at the time of my last check 
seventy-four hours, Michigan seventy-seven, and Yale and Columbia 
seventy-eight each. In addition in many institutions the course load 
is so regulated that the student is not permitted to earn a much larger 
credit total during the three years of professional study. 


It is apparent that insofar as this situation exists—and we have 
seen that it is widespread—and insofar as the law student seeks law 
school preparation in required bar examination subjects, he has been 
insulated from virtually all but demanded courses, and deprived of 
free election from among fields which he may regard as relatively 
more important, and which actually may be so, either in his individual 
case or generally. 


Of course, it may be suggested that there is no reason why he 
needs academic preparation in all examination areas. He can, it will 
be urged, register for the fundamentals, elect freely elsewhere and 
read horn-books in omitted examination subjects. It seems to me that 
there are at least two answers to this too easy solution. In the first 
place, even though he were justified in following this scheme, the 
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student does not wish to do so. He is, in fact, largely afraid to do so, 
and all of the advice of dean and faculty could not get many of his 
number to attempt it in these days of a highly selective examination 
attitude. An important basis for this fear on his part is, of course, to 
be found in the tendency of many boards to stress the informational 
over the analytical in the marking of papers, and in his belief that no 
matter how much he “makes a noise like a lawyer”—to use Professor 
Beale’s phrase—he will be graded on specific factual information. A 
further answer is found in the fear of many law schools—particularly 
local institutions whose standing depends in large measure on a bar 
examination record which is not too bad—the fear, I say, on the part of 
schools to advise such a course for any but the very best students. 
Consequently, with considerable justification, they feel obliged to 
collude with the examiners in depriving the student of election ac- 
cording to his career needs. 


Some years ago Dean Albert J. Harno, of the University of Illinois, 
addressed a questionnaire to the alumni of his College including the 
following question: “What subjects did you omit from your course in 
the law school that subsequent experience has shown you should have 
taken?” I believe Professor Lon L. Fuller, of Harvard, has more 
recently sought similar information from the alumni of his law school. 
I do not have the benefit of the Harvard figures, but I have some 
memory of the Illinois returns. According to this recollection, Taxa- 
tion—like Abou ben Adhem—led all the rest, and was followed by such 
fields as Administrative Law, Labor Law, Public Utilities, Trade Reg- 
ulation and Corporate Organization and Finance. Notions may differ, 
of course, as to the weight to be accorded this expression of profes- 
sional opinion in curricula building or in student election, but it is 
worthy of comment that it is in just these fields that student interest, 
as I meet it, is most active at present, and that increasingly law school 
faculties—even small law school faculties—are and recently have been 
adding these courses to their curricula or wishing to do so. I believe the 
Illinois questionnaire also disclosed a strong professional belief in the 
value of law school courses in Legal History, Legislation and Juris- 
-prudence in addition to other more common fields—and on every hand 
we are now being told that the American lawyer is a professionally 
provincial person and that increasingly work in International and 
Comparative Law should be offered in our schools. It goes without 
saying, of course, that in the three bar examinations measured a mo- 
ment ago in terms of law school credit hours not one of these subjects 
was required, nor is any one of them required in the vast majority 
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of our present admission examinations. In the bulk of our states, 
therefore, there is great likelihood that none of them will or can be 
taken without possible risk of loss to the student. 


I hope I shall not be misunderstood at this point. It is not my 
suggestion that these or any additional subjects should be required 
by our boards. I suspect that for some purposes, at least, they are as 
useful as several of the fields which are currently demanded, but I 
see no reason why they should be added. After all, an examination 
in a very few legal areas, if sufficiently thorough, will enable us to 
tell whether an applicant acts like a lawyer. It is my position, how- 
ever, that the examination scheme should be so ordered that the stu- 
dent may take one or some of them if he wishes to do so—and he will 
wish to—and that the law school may justifiably offer them all, if in 
the judgment of its faculty they should be offered. As it is, I believe 
the system operates to hamper both the law school in curriculum build- 
ing and the student in free election. 


It seems to me that at least two possible solutions to this problem 
exist—but limitations of time prohibit more than a brief reference to 
them. The first is administratively the simpler and involves no more 
than a sharp reduction in the number of demanded examination sub- 
jects. This scheme would leave the student with sufficient law school 
time for such election as he and his advisers—academic and non- 
academic—think best. The second plan—already in effect in a very 
few American states — contemplates a two-part examination, the one 
required, the other optional. Under it a candidate would necessarily 
be examined on fundamental subjects, but would be permitted to elect 
some from among a larger number of other less basic examination 
areas. Obviously the latter method will place a greater burden on the 
examination agency—and this brings us in conclusion to a hasty con- 
sideration of examination personnel under the set-up existing in most 
American states. 


In speaking of the bar examiner I hope you will realize that I am 
not reporting to you the results of a statistical study. Of course, such 
a study could—and perhaps should—be made, and I feel sure it would 
yield a great deal of interesting information. I have not made it, 
however. Rather on the basis of such general facts as we do know, 
and against a background of acquaintance in one way or another with 
a good many of that cloth, I am willing to stick my neck out and do a 
little guessing about him. Therefore, what I shall have to say at this 
point is especially debatable, and some of you may wish to express 
yourselves on the subject when I have done. 


10 








I suspect that the key to the personality of the run-of-the-mill bar 
examiner today is the fact that his position in most American states is 
honorary—and therefore either wholly or largely uncompensated. This 
is apt to set the tone of the job in a number of important particulars. 
For one, it is likely to result in his being chosen principally on the basis 
of two considerations: (1) his standing as a lawyer and (2) his willing- 
ness to serve in what is in many respects a thankless task, but one in 
which he has doubtless been preceded by many locally distinguished 
members of the bar. This means that in most instances the examiner 
will have attained middle years, at least, before reaching that degree 
of professional eminence requisite to appointment, and this in turn 
suggests that in the usual case he will have been out of law school and 
away from educational contacts for a quarter of a century, more or 
less. This last factor, I think, is of a good deal of importance every- 
where, for a number of things have happened in and to even the best 
law schools in the last twenty-five years. It is of overwhelming sig- 
nificance, however, in some of the more remote sections of the coun- 
try, where perfectly tremendous changes have taken place during this 
period, and the methods, objectives and personnel of legal education 
are utterly different from what they were, say, in 1920. 


I genuinely believe that in many cases the examiner realizes this 
deficiency and even occasionally vows to do something about it. Being 
busy and human, however, he usually does nothing at all—or at most 
becomes casually and socially acquainted with a worried dean or a 
few full-time teachers operating in his bailiwick—whom he may 
finally come to look upon with understanding affection and that gentle 
contempt ordinarily reserved by your hard-bitten man of affairs for 

_the clergy. Only rarely, I suspect, does he do what the present Chair- 
man of our Louisiana Committee did when he was first appointed 
some years ago. This humane and responsible gentleman, recognizing 
that not unnaturally he knew little of recent happenings in law schools, 
took the trouble to find out about them. In doing so, he fully audited 
a number of courses at Tulane over a period of several months, and 
today is a frequent visitor to our school, and I am sure to the other 
law-teaching institutions of the State. In my opinion this is the sort 
of thing examiners should do and usually neglect. To their failure in 
this respect may be laid many of the evils of the present system, 
involving as it often does an unfortunate dislocation between what 
the examiners want and what the training agencies are doing. 


I am certain I need not assure you that I have no wish to “attack” 
the American bar examiner on any score, or even to criticize him either 
as a lawyer or a person. Almost every example of the breed I have 
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ever known has been a competent and public spirited practitioner, and 
in many instances a distinguished one. He spends long and tiring 
hours laboring over blue-books and is given little gratitude for his 
pains. At the same time it is my suggestion that the present system— 
involving as it does in the ordinary case honorary appointees whose 
turnover tends to be rapid—operates in many instances to produce 
examiners who—to put it bluntly—simply do not know their job, and 
who because of temperament or more pressing demands on their time, 
are genuinely unable to learn it. They do not fully comprehend what 
today’s law schools are driving at, they do not know the complicated 
business of drafting and marking examination papers calculated to 
measure legal competence as distinguished from sheer information— 
and with all the good will in the world they cannot find the time—and 
more rarely, it must be admitted, the inclination—to learn these things 
and to translate them into action. 


I am sure I need not tell you, too, that I am not speaking of all 
bar examiners or of all bar examinations. Often an enlightened and 
temperamentally equipped examiner sees in his admissions work an 
opportunity for important service to the profession, and makes the 
sacrifice necessary to become really expert in the area. I am sure we 
all know examiners of this fine caste—and we should be grateful for 
them. Likewise, many of our state examinations are of excellent 
quality. All of us are familiar with the fine reputations borne by the 
New York and California examinations—to mention two well-known 
examples—and in my own state we now have sound personnel and a 
most satisfactory system—although it has not always been so. Gen- 
erally speaking, however, I do not believe the present bar admissions 
picture to be a pretty one. If I was correct a moment ago in suggest- 
ing that the bar examiner calls the tune for the generality of law 
schools, I cannot think you will disagree with me in proposing also 
that he should know something about music. Expertness in this area, 
I think is sadly needed. Perhaps the standard bar examination con- 
stitutes an immediately realizable source of this essential commodity. 


General Discussion 


Dean SHELDEN D. Exxiotr (Los Angeles): I am Shelden Elliott, 
formerly a secretary of the California Committee of Bar Examiners, 
now relegated to an equally thankless job, that of being Dean of a 
law school. I followed with much interest both Dean Brosman’s pre- 
vious writings and his present able presentation on the subject. I 
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should like to take just a moment to add something which he specifi- 
cally omitted, something that has been done now with respect to the 
quality of bar examination questions. He confined his remarks, you 
will recall, to quantity and scope of bar examination subjects. 


I was asked recently to cooperate with Dean Harold Shepherd of 
Duke University School of Law and Mr. Leon Warmke of the Cali- 
fornia Bar in conducting a survey of bar examination content and 
procedures as part of the Survey of the Legal Profession; and I have 
already started that part of the survey which has to do with the quality 
of the questions that you as bar examiners are asking. I thought you 
might be interested in a very brief presentation on my part as to how I 
am proceeding. 


Some years ago Will Shafroth, whom all of you know, published 
in The Bar Examiner an analysis of bar examination questions as ap- 
praised by a jury of experts. I have adopted that technique in attempt- 
ing to assay the quality of present day bar examinations. 


From an article by Professor Stevens of Western Reserve Univer- 
sity in the February 1948 issue of the American Bar Association Jour- 
nal, I selected a list of the twelve subjects most frequently encountered 
in the bar examinations of all of the states. I was given access to the 
bar examination questions from most of the states, and I selected, or 
had an assistant select, the best illustrative essay type question in each 
of those twelve subjects in each of the forty-one states at hand. Not 
all of the states, of course, had questions on every subject. 


Those questions, disguised by a key number so that the state of 


origin cannot be identified, have been prepared and they have been 


sent out to experts, law teachers, bar examining staffs, for critical and 
comparative appraisal. I have asked a simple, evaluating job. The 
questionnaire asks, for example, “Does this question fairly cover the 
subject? Is it reasonably within the grasp of one trained in that sub- 
ject? Does it emphasize too much purely local problems? Does it 
fairly ask for the solution of a problem?” And, “In your opinion, 
among the numerous questions on this subject, how would you rate 
this one?” 


I am awaiting with interest the returns on that analysis by the 
jury. I don’t know in how much detail the results will be published. 
I do not know that we will be up against the question asked this 
morning about statistics on law school results on the bar examination, 
but I think it may be helpful for two purposes: first, to determine in 
what types of questions and possibly in what states and in what sub- 
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jects we seem to be operating most successfully; and, second, should a 
national bar examination be contemplated, it is possible that the 
matrix of material thus provided would give some idea as to what such 
a national bar examination, if it is to be a good bar examination, should 
contain. 


Mr. JoHN KirKLAND CLARK (New York): Mr. Chairman, I was 
a little bit miffed by the statement that subjects are required on the 
bar examination. After a quarter of a century of examining for ad- 
mission to the bar, I have reached the conclusion that what we were 
doing was trying to find out whether a man was ready to be licensed 
to practice law. In other words, the day after he gets his certificate 
of admission he is able, in our state, to go into any court, to offer advice 
to any client. He ought to be a lawyer. He ought to know enough to 
be able to answer questions on any branch of the law, by a reasonable 
degree of research. He ought to know the general rules. He ought 
to be lawyer-minded and lawyer-informed. 


In our list—I forget exactly what it is—I think we had twenty-two 
subjects down as subjects on which questions may be expected, and, 
as I recall it, we had three or four others on which we might have 
questions, and the general warning that the questions might cover any 
subject on which a lawyer might reasonably be expected to be called 
upon to give advice. It seems to me that is the only fair way to 
examine for the granting of a license to practice law. 


It is quite true that our present hour-load of law schools is in- 
sufficient to cover all of the subjects that are on our list. There are 
two possible remedies for that. One has been suggested by Dean Bros- 
man, that the men may cover those subjects on their own. Personally, 
I think a great deal more might be packed into the third year without 
spending as much time in case analysis as we had to when I took my 
law course. It always seemed to me we might have covered a great 
deal more in subject-matter in the third year than we did if we had 
not, just as we did in the first year, spent most of our time in arguing 
about the specific cases in the case book. One problem which I think 
the law schools will constantly consider more seriously is the lengthen- 
ing of the course so that we can cover more ground. I have had the 
opportunity during the last six months to study the development of the 
law since I began forty-six years ago. It is an entirely different prof- 
fession today, almost entirely different from what it was then. The 
men, when I started in, who were known at the bar were the men who 
were frequently in court and who were able trial lawyers. I doubt if 
anyone can name to me today twelve outstanding trial lawyers in 
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New York City, with a bar of some twenty thousand. The trial branch 
of practice has grown smaller and smaller comparatively. 


These other subjects which were mentioned, like taxation, ad- 
ministrative law, labor law, are constantly growing in importance in 
the time they take of a lawyer’s practice. I believe that the law teach- 
ers must cover, to an extent they have not hitherto, subjects of that 
type. 


I am driven to the conclusion, after studying the subject for a good 
many years in a purely casual way, that a fourth year of law school 
would be of infinite value to the average lawyer. I think a law candi- 
date for admission to the bar ought to know enough to find his way 
around all of the subjects that are listed. I think he ought to have 
a lawyer-like ability to deal with those subjects before we license him 
to practice. 


I believe with Dean Brosman that the way in which bar examina- 
tions are handled in many states today of necessity is unsatisfactory. I 
am very hopeful that his suggestions may be carried out and that we 
may have something in the way of a standard bar examination, which 
will ease the burden of men who are called upon to serve as bar 
examiners in states where they are unjustifiably called upon to render 
service for nothing. I think there ought to be no public service 
rendered for nothing. I think it all should be paid for, and paid for 
adequately. 


But meanwhile the aid that can be given by a standard bar 
examination, with questions that are prepared by experts, would re- 
lieve busy, working lawyers of the responsibility they have now of try- 
ing to prepare questions. And it is a matter of art, learned only by 
years of trying experience and through intense editorial criticism of 
a well-trained group. We in New York have a group of about six or 
eight people, and when your question gets through them you don’t 
remember what it looked like when you submitted it originally. One 
single man can very rarely draw a good bar examination question. 
There are always blind spots and there should be a board that passes 
upon every question analytically and searchingly before a question is 
submitted. 


I believe that we are making great improvement. It has been a 
great source of satisfaction to me that this organization has made the 
tremendous progress it has in less than twenty years; and the pro- 
gress that we have made in awakening public interest in our problems 
has been very encouraging. 
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Report of Committee on a 
Standard Bar Examination 


At the annual meeting of the Conference in Seattle on Septem- 
ber 7, John Kirkland Clark presented the following report drafted 
for the Joint Committee on a Standard Bar Examination. On the 
Committee are representatives from the Section on Legal Educa- 
tion and Admissions to the Bar of the American Bar Association, 
the Association of American Law Schools, and The National Con- 
ference of Bar Examiners. Joseph A. McClain, Jr., of St. Louis 
is its Chairman. 


Mr. Jon KirKLanp Cuiark (New York): For a score of years 
now, ever since the American Bar Association Council on Legal Educa- 
tion and Admissions to the Bar actively undertook the work of making 
effective the higher standards, with the aid of advisers—H. Claude 
Horack, Will Shafroth, Laurence W. DeMuth and others, seriatim— 
and especially since the formation almost a score of years ago of The 
National Conference of Bar Examiners, also under the guidance of the 
Council, — there has been an increasing appreciation of the variation 
in the standard of bar examinations in the several states. Obviously, 
states with only twenty to one hundred candidates each year and with 
boards of examiners, serving on a volunteer basis, often for short 
terms, are usually not in a position to obtain expert assistance in the 
drafting and grading of examinations, and in most cases the boards 
are called upon to do the work of draftsmanship and grading them- 
selves. 


Only one who has lived through a quarter of a century of large 
volume examinations ranging from several hundred candidates to two 
or three thousand can fully appreciate the difficulties which these 
volunteer boards, usually appointed by the highest court of the state, 
confront in their difficult task. Moreover, almost universally these 
boards change in membership from year to year, so that there is 
ordinarily little continuity of service. It, therefore, seems reasonable 
that the great majority of the examining boards throughout the forty- 
nine jurisdictions of this country would welcome a well organized, 
centrally directed organization for the drafting and grading of examina- 
tions for admission to the bar in the several states. The burden of 
examining and grading even a few score sets of examination papers is 
greater than any body of volunteers, especially when drawn from the 
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ranks of busy practicing lawyers, ought to be called upon to undertake, 
no matter how able or experienced in general practice. Only a small 
proportion of practicing lawyers have had the training necessary to 
enable them to draft and grade bar examination questions. 


During the last half century the colleges of the country have been 
confronted with a similar problem, with the ever increasing multitude 
of applicants for admission to the hundreds of colleges throughout the 
country. They have, through years of experience, developed a most 
effective organization, the work of which has been gladly welcomed by 
the great majority of our institutions of higher education. 


The medical profession through its national organization has long 
maintained the administration of a standard medical examination on 
a national basis. True, the fundamental principles of the medical art 
are identical in all jurisdictions. However, the difficulties of the prob- 
lem of maintaining bodies of examiners in the several states qualified 
to draft and grade examinations for medical licensure presented a 
problem similar to that which confronts the boards of examiners for 
admission to the bar, and the national medical examination has made 
steady progress in its acceptance throughout the country. 


If it shall prove that a plan for a standard bar examination for 
administration on a national basis throughout the states is deemed 
desirable by the state boards, it may well be hoped that the legal pro- 
fession, which made much more rapid progress in the procurement of 
the approval of higher standards of legal education and admission to 
the bar, may, similarly, more rapidly draft and procure the approval 
and adoption of a plan for a standard bar examination, which will be 
of the greatest value to the profession. 


It is only during the past twenty years that the nature of this 
problem has been carefully analyzed and studied by those who have 
had experience in examinations for admission to the bar. In fact, it 
is only during the last half century that examinations for admission to 
the bar have been conducted on a standard of state-wide supervision. 
Is not the time ripe now for the profession, through such bodies as 
those which have appointed committees for this study and the draft- 
ing of a project, to undertake to present an effectively organized plan 
which will do the work required? 


Tue Task BEFrore Us 


Of course, no plan for a standard bar examination can be effec- 
tively developed and put into operation unless and until there is a fairly 
united acceptance of the desirability of such a solution of the bar 


17 











examination problem. During the past ten or fifteen years, the project 
has been under constantly increasing discussion and, especially in 
the last three or four years, that discussion has been brought to a head, 
so that the time would seem to be ripe for making a thorough canvass 
of the bar examiners of the states and perhaps the courts which ap- 
point and supervise them, in order both to enlighten the many who 
have not yet become aware of the project and to make clear its 
practicability and desirability. 


The burden of developing these arguments and weighing the 
considerations involved and presenting the general set-up of the plan 
will rest, on the technical side, largely on those who have had ex- 
perience in dealing with groups of several hundred candidates like 
the well-organized bar examination structure of the State Bar of Cali- 
fornia and the experienced group which has had the heavy burden of 
developing systems of examinations in New York and in the other 
larger states like Illinois, Ohio, Missouri and Pennsylvania, and some 
of the other states which have had long continued service by boards 
trained by years of experience like those of Massachusetts, New 
Hampshire and Connecticut. 


To any such group, of course, should be added representatives 
from the states where the volume of applicants is small and where 
the problem is great—men who are familiar with its nature and the 
need—where the proposed plan should be of the greatest value in 
relieving the board of detail in the handling of the work and in bring- 
ing about a fair and more efficient standard of examination. 


Despite the obvious fact that there are, in a number of the states, 
variations in some of the branches of the law like real property in- 
terests, domestic relations, inheritance and such specialized rights as 
water rights, mining and oil well rights, the great fundamental prin- 
ciples of the law covering contracts, most torts, negotiable instruments, 
sales, carriers and most of the others on the list of a score or more of 
subjects covered by the great majority of examinations, are based on 
a common structure of the law. On such subjects, it would seem to 
be obvious that a standard bar examination could be prepared which 
would test the ability of the candidate equally weil in Kentucky, 
Texas, Pennsylvania, New Hampshire or Washington. 


What the bar examination seeks to determine is whether the 
candidate has sufficient knowledge of the fundamental principles 
which guide a lawyer in his daily work, whether he possesses the 
power to analyze a statement of facts which is submitted to him to test 
his ability to determine the nature of the problem involved, the facts 
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which are essential to the solution of that problem and the logical 
process required to reach a solution. 


Further, it is essential that the candidate possess a sufficient lib- 
eral education to enable him to express himself clearly and to frame his 
analysis and conclusion in such language as to be clear and readily 
understandable and persuasive in its logic. The standard of grading of 
answers to problems in such subjects, properly drafted, is now fairly 
well worked out in most of the states where the volume of applicants 
suffices to enable the boards to employ adequate trained assistance. 


With the aid of the expert guidance from those who have had 
experience on such boards, it would seem to be entirely practicable and 
not too difficult to establish the framework of an organization which 
could draft examinations on such subject matter, provide for the 
supervision of the administration of the examinations and arrange for 
a fair, standardized basis for grading the answers to the problems. 


The handling of the volume of material which will be involved if 
the standard bar examination is generally adopted will, of course, re- 
quire the aid of a well-organized and smooth running agency, trained 
in the performance of mechanical tasks of this kind. Guidance should, 
of course, be sought from those who conduct the college entrance 
board examinations and the national medical examinations, among 
others. 

A PLAN oF ORGANIZATION 


The interested associations should each select representatives who 
have had wide experience and demonstrated their ability in the con- 
duct of examinations on a volume basis, as well as experienced men 
from boards who have had sufficient training to enable them to con- 
tribute valuable suggestions as to the adaptation of the system to juris- 
dictions where the number of candidates is comparatively small. 


Each of the national organizations which has taken up the study 
of the problem should contribute an experienced member and an ex- 
officio and fill the double function of expert guidance to the board 
supervising the project and acting as liaison officer between such 
Board and the association which he represents. Of course, all four 
of the bodies to which this plan is being submitted—the general organ- 
- jzation of the American Bar Association, its Council on Legal Educa- 
tion and Admissions to the Bar, the Association of American Law 
Schools and The National Conference of Bar Examiners—should each 
be represented by such a well-qualified liaison officer. 


Such a General Advisory Board would presumably consist of 
twelve to fifteen members, and it should have the general supervision 
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of the development, administration and maintenance of the project. 
Presumably, it would meet but two or three times a year after having 
studied the operation of the project and the comments made upon 
it by the representatives of the various boards of the states throughout 
the country. Presumably, such a General Advisory Board would not 
be paid, except for its expenses, including, of course, expenses in 
attending meetings of the Board. 


It should also have the duty to organize a General Board of Ex- 
aminers which should direct the work of those selected for the drafting 
of the questions and answers and the grading of the various types of 
answers. 


The Examination Board would presumably be composed of those 
engaged in legal education and those who had obtained long experience 
in the drafting of questions for bar examinations. The law school men 
on such a Board would have the advantage of years of experience in 
covering the field in their several branches of the law, while ex- 
perienced bar examiners would be able to aid in the draftsmanship by 
putting the question on a more practical basis than is perhaps usually 
the rule in law school examinations. 


Skill in the art of draftsmanship of examinations, while similar 
to that involved in the grading of answers, calls for the possession of 
some quite different techniques and talents from what is required in 
a careful and accurate grading of the answers. It would appear, 
therefore, that there should be a separate group or organization con- 
stituting the Board of Graders. This group would have to consider 
the variations in the doctrines involved in questions in the several 
states which might call for a substantially different standard in the 
grading of the answers to the same questions as between candidates 
in New York, Louisiana and California, for example. 


The organization of draftsmen would presumably be paid for their 
services on the basis of the volume of questions accepted out of their 
submissions by the General Board and, similarly, the Board of Graders 
should be paid on the basis of the volume of the work of each of those 
individuals. 


It would appear that at the start it would be impracticable to set 
up an organization to handle the detail work of preparing the ques- 
tions for distribution to the several state boards and to handle the 
answers when submitted by the various boards for handling by the 
graders. It might well be that the trained and experienced office of 
an organization like the College Entrance Board group or possibly the 
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national medical examination organization might be employed at the 
start. 


The foregoing constitutes a rough outline of a proposed report 
to be made to the several interested organizations, and suggestions as 
to editorial changes as well as to the subject matter, including dele- 
tions and additions, are warmly desired from the representatives of all 
of the organizations involved, so that at the time of the next meeting 
of the American Bar Association in Seattle on September 6th, the 
report may be in effective final form ready for submission to and hoped 
for approval by all of the organizations involved and ready for its 
implementation as soon as such approval is obtained. 


It would be appreciated if those who receive the report would 
give it immediate consideration because its drafting in this preliminary 
form has been delayed as a result of a series of mischances to the 
author of the draft, who apologizes to all concerned for this result of 
the misfortunes. 


This is merely for the stimulation of the interest of the examiners 
throughout the country, in order to see if there is the sentiment that 
we feel there should be if the problem is well understood throughout 
the nation. These suggestions in tentative form are made to you to 
stimulate your thinking and to enable you to conduct discussions with 
your colleagues and with the leaders of the bar and in legal education 
in your own states, so that we may in due course be enlightened as 
to the reaction which you find to the proposed solution of this very 
difficult problem. 


The California Survey 


The survey of the problem of admission to practice law in Cali- 
fornia, originally recommended by the Committee of Bar Examiners, 
is now under way. It is to include consideration of the present mode 
of administration of the bar examinations, the character of the ques- 
tions, the marking and reviewing of the papers, and the determination 
of the results of the examinations; the subject of legal education in 
the state, including the equipment, requirements and practices of the 
‘individual law schools; and the effect, if any, upon the standards of 
legal education in the state of the present method for the accreditation 
of law schools. In charge of the survey is a three-man-board consisting 
of Joseph A. McClain, Jr., of St. Louis as Chairman, Thomas F. Mc- 
Donald of St. Louis as a member, and Sidney Post Simpson of New 
York as a member and investigator. 
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Bar Examinations 


By Joun E. RicHarpson* 


Chairman Kentucky Board of Bar Examiners 


Our Bar Association of Kentucky 
has, for many years, striven toward in- 
creasing the standards for admission to 
practice law in the Commonwealth of 
Kentucky. 


Between the years 1902 and 1918 
practically the only requirement neces- 
sary to qualify any person to take a 
bar examination was honesty, probity, 
and good moral character. Although 
the applicant was supposed to have 
taken a strict examination on at least 
eleven subjects, it is common knowl- 
edge that such examinations were not 
only crude in form, but in many in- 
stances no examination was given (Ky. Stat. 1922 Edition, Section 98). 





The Bar Association, realizing the inadequacy of the rules govern- 
ing the qualifications of attorneys, undertook to, and finally did, obtain 
the passage of a bill, in 1918, whereby the standards were increased. In 
the year 1936, such standards were made more stringent. (Ky. Stat. 
1936 Edition, Section 98.) The requirements were again made even 
more stringent by an Act of the Legislature in the year 1942 (K.R.S. 
Section 30.030). Prior to this, a quart of liquor, a bow] of fruit, or other 
things of an appetizing or appealing nature often were sufficient for an 
applicant to be admitted without an examination. 


We now have rules and regulations under the Statutes, and pro- 
mulgated by the Court of Appeals, whereby the standards for admis- 
sion to the Bar in Kentucky are equal to or higher than any of the 
other states in the Union, thereby enabling Kentucky lawyers to be 
admitted on motion to practice in almost every state in the Union. 

To a layman, it probably would appear that the ethical attorneys 
who secured the enactment of these beneficial laws did so for self- 
protection, but such is not the case. The primary and paramount pur- 
pose for strict laws for admission to practice is not for the protection of 

. Reprinted from Kentucky State Bar Journal for September, 1948. 
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attorneys, but for the protection of the rights of the people of the State. 
An unqualified or unethical attorney will never succeed, although 
such type attorney will be detrimental to the interest of innocent lay 
persons by being either unqualified to advise or attend to litigation, or 
working solely for selfish interests in making a fee regardless of the 
interests of his client. When any ethical attorney has succeeded in his 
profession, unqualified and unethical attorneys will injure his practice. 
Qualified and ethical attorneys will continue to enjoy a lucrative prac- 
tice. In fact, unethical and unscrupulous attorneys often increase the 
practice of ethical lawyers by instituting useless and unnecessary liti- 
gation which may be defended by the ethical lawyers. It is likewise 
true that unqualified, unethical, and unscrupulous attorneys disgrace 
and degrade the bar. When any young lawyer begins the practice of 
law, if he will strive to practice for the benefit of his clients without 
having uppermost in his mind the monetary gains which he will re- 
ceive, keeping in mind the thought of “service before self,” he will rise 
above the unqualified and unethical lawyer and eventually become 
a successful lawyer. 


We, therefore, see that the utmost need and necessity of bar exami- 
nations is in an effort to protect the public, not the lawyers. 


It would seem that any graduate of an approved law school would 
be qualified to practice immediately upon his graduation, but such is 
not the case. Where students of law schools are facing a bar examina- 
tion, it creates an incentive on the part of the law schools to maintain 
higher and better standards than they would otherwise. When a law 
school is maintaining a high standard and its students are successful 
not only in passing the bar examination but in the practice of law, then 
such a school will endeavor to maintain its standards in such a manner 
that its students will be successful in passing the bar examinations. 
On the other hand, should a law school have conditions existing 
whereby its students are not obtaining sufficient instruction to enable 
them to be successful in the bar examinations, then there will be an 
incentive on the school’s part to increase its facilities so as to instruct 
its students properly. 


In so far as the students are concerned, the fact that they have to 
pass a subsequent examination upon their graduation will create an 
incentive on their part to obtain as much knowledge in their law 
courses as they possibly can, thereby improving the average student’s 
work. While such students are attending school, they study their 
courses under their respective headings, but the better students, prior 
to the taking of a bar examination, enter upon a general review of the 
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various subjects which not only acts as a refresher course, but enables 
them to co-ordinate all that they have learned in school. 


It further enables them to learn, and the law schools to teach, law 
not only on the professor’s theoretical approach but the application of 
practical knowledge which is required in active practice. On many 
occasions in any law school, regardless of its standing, some students 
undertake to graduate through political or influential friends of the 
institution or professors, or through an effort to create a favorable im- 
pression on their professors through acts of kindness or their conduct 
in the classroom and on the campus. The impression which they create 
is that they are brilliant students, when in fact the only knowledge 
they have are questions they discuss with their professors, creating 
the impression that they know more than they actually do. Such types 
of students play up to the professors constantly by bringing themselves 
into the limelight, putting on a bold front, without having any gray 
matter at all. Other types of students are those who desire to become 
lawyers, but do not have the proper mentality to grasp the meaning of 
law, or, in other words, do not possess legal minds. 


The above mentioned unfavorable students may be, and are in 
many instances, eliminated through the process of bar examinations. A 
properly conducted bar examination is not a memory quiz, but should 
be such type of examination as to test the legal knowledge of the ap- 
plicant and his ability to recognize and apply the principles involved 
in the questions with legal reasoning irrespective of the conclusion 
reached. No doubt lawyers and applicants to the bar believe that the 
examiners are interested in the legal conclusion. The conclusion arrived 
at by the applicant is of little value when such conclusion is not based 
upon legal reasoning. Lawyers and judges may disagree on many 
conclusions, but have Jegal reasons for such disagreement. As an il- 
lustration: Opposing counsel will reach different conclusions, but each 
will have reasons for his respective conclusion. A case may be tried by 
the circuit court judge who may adopt one or the other conclusion, but 
have different reasons therefor. When an appeal is taken to the Ap- 
pellate Court, it will arrive at one or the other conclusion and, in 
many instances, not adopt any of the reasons given therefor by either 
counsel or the trial judge. So the most essential element in taking a 
bar examination is not to think what the Court held in any particular 
case, but the legal reasons for the conclusion given by the applicant. 
On one examination, a question was given calling for a discussion of 
the Equity maxim: “Equity treats that as done which ought to have 
been done,” and although many applicants answered accordingly, yet 
a greater number arrived at the same result by the application of the 
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rule of reformation of the written instrument involved. Both answers 
were correct when the applicants gave their reasons for their respec- 
tive views. 


All questions are designed to test the analytical power of the ap- 
plicant. There are four recognized types of bar examination questions: 


(1) Essay type or problem type question; 
(2) Short form or information type question; 
(3) “True-False” or “Yes-No” question; and 
(4) Research type question. 


The essay type or problem type question is generally recognized 
as the best in order to determine whether or not the applicant has an 
analytical mind, and this is the type adopted by the board in Kentucky. 
Such type of question is most generally used in bar examinations and 
also in law school examinations. It consists of a statement of facts 
presenting several interrelated legal problems and requiring analysis, 
discussion, and solution of those problems. It requires the applicant, 
in his answer, to demonstrate not only his knowledge of rules of law 
but also his ability to analyze the facts, recognize the problems of law, 
to apply the appropriate legal rules, to reason through to a conclusion, 
and to state his knowledge, analysis, and rationalization clearly and 
understandably. It thus tests his possession, or lack of possession, of 
those qualities which a lawyer is called upon to use in practice. 


Not only is the preparation of this type of question difficult, but 
likewise the grading thereof is difficult. In the preparation of ques- 
tions, it is necessary for an examiner to do considerable research work 
to be certain himself that he is familiar with the principles and reasons 
involved, and oftentimes it will require hours and hours of intensive 
study before the actual drafting of the questions begins. All questions 
are based upon opinions rendered primarily by the Court of Appeals 
of Kentucky or textbooks or decisions of other courts. No question is 
ever given unless the examiner fortifies himself with authorities. In 
other words, the questions are not simply “pulled out of thin air.” 


An example of an essay type of question is one given on a previous 
examination on the subject of Wills, as follows: 


_ “T duly executed the following holographic will: “When I die my 
will is as follows: I give A $5,000.00; B $15,000.00; C $12,000.00; D $20.- 
000.00; and E is to have U. S. Bond No. 7963 in my lock box,’ which was 
duly signed by him. Later he added a codicil which was written on 
the typewriter: ‘I change my will and leave A $10,000.00.’ This was 
signed by T. He added another codicil in his own handwriting: ‘I leave 
my home No. 176 First Street, Lexington, Ky., to C.’ This was not 
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signed, but witnessed by two witnesses in his presence. He became 
very angry with B and with scissors cut that portion from his will and 
made ink marks on it, but left it with his will. He sold U. S. Bond No. 
7963 before he died. 


“What is the legal status of the bequests and devise? Discuss.” 


Although this question might, at first glance, appear to be compli- 
cated, most of the applicants were correct in answering it. One of the 
better students gave the following answer: 


“The original will was valid because it was entirely in the hand- 
writing of the testator and subscribed by him. The words ‘when I die’ 
might tend to indicate that he was trying to execute a future instru- 
ment, but the most logical explanation seems to be that these words 
simply mean that the instrument is to take effect at his death. This 
is perfectly right, for the instrument is revocable at any time before 
his death, and only takes effect at that time, anyway. 


“The typewritten codicil was not effective because it was not wit- 
nessed. A holographic will or codicil is valid only if it is entirely in 
the testator’s handwriting. A will or codicil that is wholly or partially 
typewritten must be signed and witnessed. However, the invalidity 
of this codicil should not cause the entire will, or even the bequest to A 
in the will, to become invalid. It is entirely separate from the valid 
part, and can be knocked out without affecting the original will. And 
though the bequest to A in this codicil indicates an intention to revoke 
the prior bequest, it was ineffective to do so. Revocation takes an in- 
tention to revoke and an act sufficient to revoke. Here the intention 
was present, but the act (making the codicil) was not effective. The 
$5,000.00 bequest to A in the original will is still good. 


“The second codicil is likewise ineffective. Although it was written 
in the testator’s handwriting, it was not subscribed by him. The fact 
that it was witnessed does not change the result. Witnesses are not 
necessary in case of a holographic will or codicil, but the testator’s 
signature is necessary. 


“The bequest to B was revoked. He showed the intention to revoke 
it by cutting it out and putting ink marks on it, and these acts were 
sufficient to revoke. The fact that he left the part cut out with his 
will might indicate that he did not intend to revoke the bequest, but 
this was done after he had shown the intention and done the acts neces- 
sary to revoke it. And he cannot waive the bequest in any such man- 
ner. To revive it, he must republish it with all the formalities neces- 
sary to make a will. 


“The bequest to E was adeemed. In his will he described the bond 
so that it was distinguishable from all his other property and it was 
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therefore a specific bequest. By selling this particular bond, he made 
it impossible for that bond to pass at his death to E. Since it was a 
specific, not a general, bequest, it was not to be made up out of the rest 
of the testator’s estate. 


“Therefore, the original bequest to A, and the bequests C and D are 
still good. The bequest to B has been revoked. The devise to C in the 
codicil is not effective. 


“Tf T had ratified and signed the whole instrument and had it wit- 
nessed, it would have made the entire will valid and also the codicils. 
But it would not have made the revoked bequest to B valid, because 
the slip of paper containing this bequest was not part of the will and 
was not incorporated into it by reference. A would have gotten $10,- 
000.00, not $15,000.00, because T showed the intention, by the words, 
‘I change my will and ....’ to substitute the new bequest for the old 
one, not to make it supplementary. C would have gotten the house 
in addition to the $12,000 because the devise appears to mean that T 
planned to leave both to C.” 


This applicant gave a most excellent dissertation on the principles 
involved, fortified by reasons, and arrived at sound conclusions. All 
applicants were not so successful, and one who wrote a very poor paper 
on all questions gave the following answer: 


“Under statutory provision in Ky., the will and codicil are both 
good. Having the requisite number of witnesses, and signing in testa- 
tor’s presence, the will and codicil is good.” 


Of course anyone can readily realize that the examiner would have 
no difficulty in grading the good paper, but what could an examiner do 
about the poor paper? He should have had zero, but since he made 
an effort he was given a small grade. 


Upon the opening of any examination, each applicant is given an 
envelope with a number typewritten on the outside thereof with a 
blank slip of paper on the inside. The applicants write their names 
on the slips of paper, insert them in the envelopes and seal them and 
instead of signing the examination papers with their names, they sign 
the same by the numbers assigned. These envelopes are collected by 
Mr. Henry H. Harned, Sergeant-at-Arms of the Court of Appeals of 
Kentucky, who has custody thereof until after the examination papers 
are graded. Thus the examiners do not know whose papers they are 
grading. Each examiner has two sections to give on each examina- 
tion, with the sections rotating at the subsequent examinations. Two 
sections of the examinations are given on each of the three days, mak- 
ing a total of six sections covered by the entire examination. 
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The examiners being practicing attorneys, of necessity, have to 
devote their spare time, evenings, holidays, and Sundays, to the grad- 
ing of the papers, which requires constant attention and concentration 
without any interruptions. The papers may be graded either by grad- 
ing an entire paper of one applicant, or by grading one question of all 
of the applicants before proceeding to another question. The latter 
method is adopted by the present board, as it gives the examiner a 
better perspective of the ability of the various applicants to determine 
whether or not the applicants possess sufficient knowledge to properly 
answer the question. It is a further check on the examiner as to 
whether or not the questions are fairly and properly given. If a large 
number of the applicants properly answer the questions, then the ex- 
aminer can determine thereby that the other applicants should have 
been able to have done likewise; yet, on the other hand, if it appears 
that very few of the applicants properly answer the questions, then 
the examiner can take this into consideration and grade more leniently. 
The examiner thereby can determine the manner in which the ap- 
plicants’ papers can be properly graded. 


After all papers have been graded, then each examiner is given 
the results of the other examiners’ grades to enable them to make a 
review of failures in any section or sections in an effort to determine 
whether or not the first grading is proper. 


There are two types of grades which do not cause any trouble. The 
first type is the grade made by the applicants who have successfully 
passed all sections. The second type is the grade made by the ap- 
plicants who have utterly failed all sections. The type of grade which 
causes more work and concern is the type made by applicants who 
barely fail in a few sections or pass practically all sections. This type 
has to be given further consideration by regrading. 


The examiners then meet as a board and again consider and discuss 
the grades and make a decision thereon. Thereupon the envelopes 
are opened and the names are obtained from the slips of paper on 
which the applicants signed their names at the beginning of the ex- 
amination, and the examiners then know who have passed, passed 
conditionally, or failed. 


The board then files its report with the Court of Appeals of Ken- 
tucky, which passes on the granting of licenses to the successful 
applicants. 


Oftentimes amusing incidents occur when the applicants answer 
questions. In one instance, a question was given on the subject of In- 
surance, wherein a man was found dead with a bottle of moonshine 
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by his side. The administrator contended that he was entitled to 
double recovery under the double indemnity agreement, while the 
Insurance Company claimed that there should be no recovery because 
his death was the result of suicide. An applicant gave an excellent 
answer to the question and then appended a note in which he said: 


“Who in the world would ever think that anyone would commit sui- 
cide by drinking good old Kentucky moonshine?” 


He received 100 per cent on his answer. 


The Committee of Experts 


The Bar Examiner for June gave the personnel of the Commit- 
tees appointed by James E. Brenner, Consultant for the Survey 
of the Legal Profession on the subject of Bar Examinations and 
Admissions to Practice Law. There are three committees: the 
Advisory and Editorial Committee, the Committee of State Rep- 
resentatives, and the Committee of Experts. A few facts regard- 
ing the Experts are given below. 


A. G. C. Brerer, Jr., Bierer Building, Guthrie, Okla.—A.B. U. of 
Oklahoma 1921, LL.B. Harvard 1925; on Oklahoma Board of Bar 
Examiners 1927-1939; on Executive Committee National Conference 
of Bar Examiners 1931-1941 (Chairman 1937-1939); on Council of 
Section of Legal Education of A.B.A. 1941-1943; participated in or- 
ganization of National Conference of Bar Examiners 1930-1931 and in 
establishing joint conferences of representatives of bar associations, 
law schools and boards of bar examiners in various states. 


Witt1am Braprorp BoarpMAN, Bridgeport City Trust Company 
Building, Bridgeport, Conn.—Yale A.B. 1893, LL.B. 1898; has practiced 
law in Bridgeport since 1898; President Connecticut Bar Assn. 1922- 
1924; Judge City Court of Bridgeport 1921-1923; President Bridgeport 
Bar Assn. 1924-1925; on Connecticut Bar Examining Committee since 
June 1907 (Secretary 1914 to 1941 and Chairman since 1941). 


Paut W. Brosman, Tulane University School of Law, New Orleans, 
La.—A.B. Indiana U. 1926, J.S.D. Yale 1929; professor of law at 
Tulane U. since 1929 (assistant dean 1932-1937 and dean since 1937) ; 
‘member La. Supreme Court Advisory Committee on Integration of 
Bar 1940-1941; Chairman La. Supreme Court Committee on Bar Ad- 
missions 1940-1941; on Council of Section of Legal Education of A.B.A. 
since 1946; member National Conference of Commissioners on Uniform 
State Laws; member Assn. of American Law Schools panel of advisors, 
chairman committee on curriculum 1935, 1938, 1939, and chairman 
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committee on aims and objectives of legal education 1947; member 
Committee on a Standard Bar Examination 1947-1948. 


G. Douctas CuiappPErtTON, State Capitol, Lansing, Mich—A.B. Am- 
herst 1915; J. D. Michigan 1921; practiced law in Grand Rapids to 
1942 and since then has been Assistant Attorney General of Michigan; 
on Michigan Board of Law Examiners since 1928 (Chairman 1931- 
1932, 1936-1937, 1941-1942 and 1946-1947). 


JOHN KIRKLAND CiarkK, 72 Wall Street, New York City, N.Y.—A.B. 
Yale 1899, LL.B. Harvard 1902; President New York State Board of 
Law Examiners 1921-1947; on Council of the Section of Legal Educa- 
tion of A.B.A. 1927-1939 (Chairman 1931-1934); Chairman A.B.A. 
Committee on Economic Condition of the Bar 1939-1941; Chairman 
New York County Lawyers Assn. Committee on Discipline 1935-1942; 
Chairman Committee on Low-Cost Legal Service Bureaus 1943-1947; 
member New York State Bar Assn. Committee on Professional Eco- 
nomics since 1938; director New York Legal Aid Society since 1920; 
on Executive Committee National Conference of Bar Examiners 1937- 
1947 (Chairman 1941-1944); member President’s Loyalty Review 
Board. 


Wa tter C. CLEPHANE, 843 Investment Building, Washington, D. C. 
—George Washington U. LL.B. 1889, LL.M. 1890, LL.D. 1932; profes- 
sor of law George Washington U. 1897-1936; member D. C. Committee 
on Admissions to Bar since 1900 (Chairman since 1940); on Executive 
Committee National Conference of Bar Examiners 1935-1937; charter 
member American Law Institute; member Conference of Commission- 
ers on Uniform State Laws for over thirty years; member Committee 
on Grievances of U. S. Court of Appeals for D. C.; member Committee 
on Rules of the U. S. District Court for D. C. 


Bernarp C. Gavit, University of Indiana School of Law, Bloom- 
ington, Ind.—Wabash College A.B. 1915, LL.D. 1936; U. of Chicago 
J. D. 1920; professor of law Indiana U. since 1929 (dean since 1933); 
on Indiana Board of Law Examiners 1931-1939; Secretary Indiana 
Judicial Council since 1935; Secretary-Treasurer Assn. of American 
Law Schools 1941-1942 and 1946 (President 1948); on Council of Sec- 
tion of Legal Education of A.B.A. since 1948. 


Wiu11am Haro.tp Hitcucock, 73 Tremont Street, Boston, Mass.— 
A.B. Amherst 1898, LL.B. Harvard 1901; has practiced law in Boston 
since 1901 and in 1915-1920 assistant attorney-general of Mass.; on 
Massachusetts Board of Bar Examiners since April 1928 (Chairman 
since October 1931); on Executive Committee National Conference of 
Bar Examiners 1935-1937. 
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H. CiaupEe Horack, Duke University School of Law, Durham, N. . 
C.—U. of Iowa Ph.B. 1899, LL.B. 1900; LL.B. Harvard 1904; LL.D. 
Tulane 1937; professor of law State U. of Iowa 1907-1930; professor 
of law Duke University since 1930 (dean 1934-1947); Adviser Council 
on Legal Education of A.B.A. 1927-1930; Secretary Assn. American 
Law Schools 1926-1928 (President 1929); made surveys of legal educa- 
tion and admissions to the bar in Pennsylvania, California and Ten- 
nessee and now conducting survey of law schools in Central and South 
America under sponsorship Inter-American Bar Assn. 


JosePpH A. McC rain, Jr., Wabash Railway Company, St. Louis, Mo. 
—Mercer U. A.B. 1924, LL.B. 1925; J.S.D. Yale 1929; LL.D. Mercer 
1941 and Tulane 1944; professor of law and law school dean 1926-1942 
at Mercer U., U. of Ga., U. of Louisville and Washington U.; member 
Committee on Legal Education St. Louis Bar Assn. 1938-1942; on 
Council of Section of Legal Education of A.B.A. since 1942 (Chairman 
1945-1947); general counsel Wabash Railroad Company since 1945; 
Chairman Joint Committee Assn. of American Law Schools, Section 
of Legal Education and National Conference of Bar Examiners on a 
Standard Bar Examination 1947-1949. 


CuHartes T. McCormick, University of Texas School of Law, Aus- 
tin, Texas.—A.B. U. of Texas 1909, LL.B. Harvard 1912; practiced law 
in Dallas 1912-1922; professor of law U. of Texas 1922-1926; professor 
of law U. of North Carolina 1926-1927 and dean 1927-1931; professor 
of law Northwestern U. 1931-1940; dean U. of Texas School of Law 
since 1940; President Assn. American Law Schools 1943. 


H. Ptant Ossorne, 1625 Barnett National Bank Building, Jackson- 
ville, Fla —A.B. U. of North Carolina 1909; LL.B. U. of Florida 1911; 
has practiced in Jacksonville since 1911 and very active on bar associa- 
tion committees; on Florida Board of Law Examiners since December 
1932 (Chairman since 1943); on Executive Committee National Con- 
ference of Bar Examiners since 1944 (Present Chairman). 

Eucene M. Prince, Standard Oil Building, San Francisco, Calif.— 
U. of California A.B. 1917, J.D. 1920; has practiced law in San Fran- 
cisco since 1920; member Advisory Council U. of Calif. School of Juris- 
prudence; on Board of Trustees Hastings College of Law; member 
California Committee of Bar Examiners since 1946 (Chairman 1948). 

Sipney Post Simpson, 26 West 9th Street, New York City, N.Y.— 
A.B. Knox College 1917, LL.B. Harvard 1922; professor of law Har- 
vard 1931-1947; visiting professor of law New York University since 
1946; representative Section of Legal Education on Joint Committee 
with American Law Institute on Continuing Education of the Bar; on 
Editorial Board of Modern Law Review, London, England; active in 
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legal education and refresher courses for veterans; now conducting for 
State Bar of California a survey of California law schools and bar 
admission procedure. 


GeorcE Nerr STEvENS, Western Reserve University School of Law, 
Cleveland, Ohio.—A.B. Dartmouth 1931, LL.B. Cornell 1935, M.A. U. 
of Kentucky 1941; law faculty U. of Louisville 1936-1941; professor of 
law Ohio State U. 1942-1943; professor of law and assistant to dean 
Western Reserve U. School of Law since 1946; Chairman Committee on 
Ohio Bar Admission Rules for League Ohio Law Schools 1946-1947; 
member Ohio Joint Conference Committee on Bar Admission Rules 
1946-1947; member Committee on Ohio Practicing Law Institute of 
Ohio State Bar Assn. since 1948; member Assn. American Law Schools 
Committee on Bar Admissions 1948-1949; member Cleveland Bar 
Assn. Legal Education Committee. 


GerorcE H. Turner, Supreme Court, Lincoln, Nebraska—LL.B. U. 
of Nebraska 1923; Clerk of the Supreme Court of Nebraska since 
1932; Secretary of Nebraska State Bar Commission since 1933; State 
Delegate to A.B.A. 1942-1943, 1943-1944 and 1945-1948; Chairman 
Nebraska committee representing Section of Legal Education 1943- 
1948; on Executive Committee National Conference of Bar Examiners 
since 1940 (Chairman 1947-1948). 


StTan.Ley T. WALLBANK, 514 Equitable Building, Denver, Colo.—U. 
of Colorado A.B. 1917, LL.B. 1918; has practiced law in Denver since 
1918; President Denver Bar Assn. 1924; President Legal Aid Society 
of Denver 1924-1927; director of American Judicature Society 1930- 
1938; on Colorado Board of Bar Examiners since 1925; participated in 
organization of National Conference of Bar Examiners (member of 
Executive Committee 1931-1946 and Chairman 1939-1941). 

Puiu J. Wickser, 6 Buffalo Insurance Building, Buffalo, N.Y.— 
A.B. Cornell 1908, LL.B. Harvard 1911; has practiced law in Buffalo 
since 1912; on New York State Board of Law Examiners since October 
1921 (Secretary to March 1947 and since then President) ; Chairman 
of the Committee appointed to organize National Conference of Bar 
Examiners 1930-1931; member Executive Committee National Con- 
ference of Bar Examiners 1931-1933 and Chairman of its first meeting; 
consultant to California Survey Committee 1933; on Board of Gov- 
ernors A.B.A. 1939-1942; on Board of Legal Examiners (Federal) 
1941-1943. 








Law ScHoo. ApproveD—Qhio Northern University Warren G. Hard- 
ing College of Law was granted provisional approval by the American 
Bar Association September 9, 1948. Make this addition to the list in 
The Bar Examiner for April 1948, pages 94-96. 
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